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LIMITATION BILL 2005 
Committee 

The Chairman of Committees (Hon George Cash) in the chair; Hon Sue Ellery (Parliamentary Secretary) in 
charge of the bill. 

Resumed from 19 October. 

Clause 37:  Court may extend time to commence any kind of action in cases of fraud or improper 
conduct - 
Progress was reported after the clause had been amended. 

Clause, as amended, put and passed. 

Clause 38 put and passed. 

Clause 39:  Court may extend time to commence defamation actions - 
Hon SUE ELLERY:  I move -  

Page 22, line 15 - To delete “6 months have” and insert instead “one year has”. 

Page 22, lines 15 and 16 - To delete “the person alleged to be defamed became aware of”. 

Page 22, lines 17 and 18 - To delete “it thinks it just to do so, may” and insert instead - 

satisfied that it was not reasonable in the circumstances for the plaintiff to have commenced an 
action in relation to the matter complained of within one year from the publication, must 

Page 22, lines 19 to 24 - To delete the lines after “commenced”. 

Page 22, line 26 - To delete “6” and insert instead “3”. 

Page 22, lines 28 to 32 and page 23, lines 1 and 2 - To delete the lines. 

Hon SIMON O’BRIEN:  I ask the parliamentary secretary to give an indication of the reason for the change at 
page 22, line 26 to delete “6” years and replace it with “3” years.  It seems a somewhat dramatic contraction of 
time.  It is not the same as the general period for limitations.  What is the rationale behind that, which has arisen 
since the bill was printed? 

Hon SUE ELLERY:  I am advised that it is the agreed position reached by all jurisdictions across Australia.  I 
am also advised that the period used to be six years for libel and two years for slander.  In the negotiations, 
agreement was reached on a compromise to make sure the figure was standard across Australia. 

Hon Simon O’Brien:  In that sense, the Defamation Bill 2005 will have the same time periods. 

Hon SUE ELLERY:  Absolutely.  This is complementary to the Defamation Bill. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 40:  Court may extend time to commence action by person under 18 when cause of action accrues, 
with guardian - 
Hon SUE ELLERY:  I move -  

Page 23, line 9 - To delete “subsections (3) and (4)” and insert instead “subsection (3)”. 

Page 23, line 16 - To insert before “An” - 

This section does not apply to 

Page 23, lines 17 and 18 - To delete the lines. 

Amendments put and passed. 
Hon GIZ WATSON:  I have no problems with the amendments but I want to make some comments on this 
clause in general.  I refer to page 31 of the Standing Committee on Legislation report, which states, in part - 

Clause 40 applies to a situation where a person’s cause of action accrues while they are under 18 years 
of age and while they are under the care of a guardian, who fails to commence an action on the person’s 
behalf during the limitation period.  The clause provides a court with the power to extend a time limit 
for any cause of action where it is satisfied that the guardian’s failure to commence proceedings was 
unreasonable in the circumstances.   
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The report continues -  

2.107 Both the ALA and The Law Society voiced reservations about clause 40.  They argued that in 
practice, clause 40 would “pit child against parent” and that this may have been an unintended 
consequence of the provision. 

2.108 The concerns of the ALA and The Law Society are expressed in the Committee’s question 
number 4 to the SSO listed in Appendix 5 of this Report. The SSO’s response 4 is contained in 
Appendix 6.  The issue was also discussed at the hearings. 

2.109 It appears from the SSO’s response that the practical consequences foreshadowed by the 
submitters were clearly intended by the drafters of the Bill to act as an incentive for guardians 
to promptly commence legal proceedings on behalf of the children under their care.  However, 
given the obscure nature of the limitations regime, the Committee queries whether clause 40 
would have that proposed effect and whether guardians will generally be aware of the 
existence, let alone the effect, of clause 40 until an application under that clause is made by 
one of the children previously under their care. 

I seek some response from the parliamentary secretary on this matter, because it seems that both those submitters 
have raised concerns about whether the guardians will be aware of the existence of this clause.  How will they be 
made aware? 
Hon SUE ELLERY:  This section was introduced to provide protection for children in the event that, in the first 
place, the parent or guardian was not aware of his or her obligations.  This is in fact a protection to ensure that 
the person has redress if that is the case.  In the course of seeking that redress the child may need to bring to the 
attention of the court the fact that the parent or guardian did not know his or her rights and obligations in the first 
instance.  If that is described as being critical of that parent or guardian, I suppose it is a reasonable assumption, 
but it begs the question: if this clause is inserted to ensure that there is redress if the parent or guardian is not 
aware of his or her obligations, are we being asked to ensure even further protection?  I do not know that that is 
reasonable.  This clause was inserted to ensure that if the child was not aware that the opportunity to pursue the 
claim remained, in the course of that claim the child would need to advise the court of the fact that the parent or 
guardian did not take action.  This clause was specifically included to allow the court to give the child the 
opportunity to still pursue the claim. 

Clause, as amended, put and passed. 

Clause 41:  Court may extend time to commence action by person with a mental disability, with 
guardian - 
Hon SUE ELLERY:  I move -  

Page 23, line 25 - To delete “subsections (3) and (4)” and insert instead “subsection (3)”. 

Page 24, line 1 - To insert before “An” - 

This section does not apply to 

Page 24, lines 2 and 3 - To delete the lines. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 42 put and passed. 

Clause 43:  Further matters for court’s consideration on extension applications - 
Hon SIMON O’BRIEN:  I note in the committee report that several issues were raised in submissions made to 
the committee, and they are summarised on pages 32, 33 and 34.  The note at 2.112 of the committee report 
states -  

Time constraints prevented the Committee from considering these issues further. 

What consideration has the government made - 

Hon Sue Ellery:  Which paragraph did you refer to? 

Hon SIMON O’BRIEN:  It commences at 2.110 on page 32.  Perhaps I should summarise these issues raised in 
the report.  First, there was a suggestion from the Law Society of Western Australia that the phrase “and is not 
otherwise in the interests of justice” should be added to the end of clause 43(b).  Second, an issue was raised in a 
submission by Senator Andrew Murray contending “that child sexual abuse claims should be excluded from the 
application of clause 43 because of the unique circumstances involved in such claims; for example, the absence 
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of witnesses and the secrecy surrounding the alleged events are what the submitters have termed ‘self-created 
prejudice’ on the part of the defendant.”  Thirdly, there was a submission from the Australian Lawyers Alliance 
that “clause 43 should be deleted . . . because it is superfluous and amounts to an unwarranted elevation of the 
defendant’s rights.”  There is further discussion of that submission in the report; I will not read it into the record.  
Finally, there was a contention from the Asbestos Diseases Society that “clause 43 should not apply to sufferers 
of asbestos-related diseases, since, due to the very nature of the period of latency in many of those diseases 
(being 30 to 50 years), all defendants in such actions would be prejudiced.”  Can the parliamentary secretary 
provide some feedback on the government’s response to those matters? 

Hon SUE ELLERY:  I addressed the issue of child sex abuse victims and latent diseases in my response to 
remarks made by Hon Giz Watson, but I am happy to touch on those again.  It is worth looking at the wording of 
clause 43(a), which says that a court will have to take into account a whole range of things, but ultimately it must 
consider whether the delay in commencing the proposed action would unacceptably diminish the prospects of a 
fair trial.  In all other circumstances there may be reasons to allow leave to proceed, but if it will not allow a fair 
trial to take place, it cannot proceed any further. 

The other comment I made in response to Hon Giz Watson was that this bill deals with civil proceedings, not 
criminal proceedings, in which victims of sexual assault, for example, might be picked up.  The question of 
latent diseases is a bit of a red herring.  Clauses 54 and 55 provide the opportunity to accommodate those sorts of 
circumstances.  Clause 43 says that all the circumstances have to be taken into account, but at the end of the day, 
if there is no prospect of a fair trial, the court cannot ignore that.  It must take that into account. 
Hon SIMON O’BRIEN:  I thank the parliamentary secretary for that response.  It is important to get that 
information on the record, especially when a committee raises those matters.  I am not specifically advocating 
any of these things; I was seeking clarification on the counterpoint from the government to the thoughts raised in 
committee that have not been responded to by the government. 
The committee proposes to add to clause 43(b) the words “and is not otherwise in the interests of justice”.  This 
proposal was put forward in the submission from the Law Society of Western Australia, footnote 120.  I 
understand that another member may wish to advance that a little more.  It might be best if I sit and listen to 
what that member says and the government’s response.  The opposition is prepared to entertain the amendment, 
but we want to hear all the pros and cons. 
Hon GIZ WATSON:  I thank Hon Simon O’Brien for those opening comments.  I was remiss not to put this 
amendment on the supplementary notice paper.  I intend to formally move the amendment proposed by the Law 
Society.  Page 34 of the committee’s report notes that in its 1997 report on limitation and notice of actions, the 
WA Law Reform Commission made the following recommendations - 

The court should be able to order that . . . [the WALRC’s recommended limitation periods] . . . may be 
extended in the interests of justice, but should only be able to make such an order in exceptional 
circumstances, where the prejudice to the defendant is having to defend an action after the normal 
limitation period has expired, and the general public interest in finality of litigation, are outweighed by 
other factors. 

That makes a very good argument for inserting the words “and is not otherwise in the interests of justice” at the 
end of clause 43(b).  This amendment would not cause any harm to the bill.  It would address the concerns raised 
by the Law Society and the Australian Lawyers Alliance, and it would be consistent with the WA Law Reform 
Commission’s recommendation.  It bothers me when legislation is presented to this place that purports to reflect 
the recommendations of various WA Law Reform Commission findings but does not necessarily reflect them in 
full.  I think this is a reasonable amendment.  I do not think there will be any drastic consequences from 
including the words “and is not otherwise in the interests of justice”.  I will confer with the Chair on the 
appropriate time to move that amendment. 
I ask the government to consider this amendment seriously and also recognise that this was one of the 
frustrations of the standing committee’s inquiry.  The discussion of this quite significant clause was confined to 
four paragraphs.  The committee concluded that time constraints prevented it from further considering this issue.  
As it turned out, we probably had another month to consider this issue further and perhaps make a clear 
recommendation to the house.  We may have concluded that an amendment was appropriate.  The committee 
chose to stick to the tight reporting period.  Therefore, we concluded that we did not have time to make a formal 
recommendation.  It is fair to say that there were strong reasons why additional words would serve the interests 
of justice and more accurately reflect the WA Law Reform Commission’s recommendation in its 1997 report.  I 
move - 

Page 25, line 3, to insert after “)” - 

and is not otherwise in the interests of justice 
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Hon SUE ELLERY:  The government opposes the amendment.  To add those words only to paragraph (b) may 
exclude the court from looking at that issue in any other context when considering whether there is prejudice to a 
defendant.  The words sought to be inserted are, in fact, implied in the whole of clause 43.  If they are to apply 
only to clause 43(b), the court may say, “Because the Parliament specifically said it applies only in this context, 
we are not required to give consideration to that in any other context.”  That might reduce an applicant’s 
prospects of success.  We understand the issue that was raised by the committee and we understand the 
amendment that has been put, but it may well have the effect of sending the court a message that it has to 
consider that issue only when considering the range of matters in clause 43(b).  

Hon GIZ WATSON:  I thank the parliamentary secretary for that response.  I have had the opportunity to take 
further advice on this matter, and that seems to be a good point.  Therefore, I propose an alteration to the 
amendment so that it would read - 

Page 25, line 3 to insert - 

 and 

(c) is not otherwise in the interests of justice. 

That will mean that it applies to clause 43(a) and (b).  I made the mistake of assuming that the Law Society of 
WA had put the amendment in the appropriate place.  The parliamentary secretary is correct.  If we entertain the 
amendment, it should apply to clause 43(a) and (b).  Is that clear? 
The CHAIRMAN:  Yes, it is.  I ask the member to withdraw that first amendment and then substitute it with the 
altered amendment. 
Amendment, by leave, withdrawn. 
Hon GIZ WATSON:  I move - 

Page 25, line 3, to insert the words - 

(c) is not otherwise in the interests of justice. 

Hon SUE ELLERY:  The government will oppose this amendment because it is a bit of a circular argument and 
is redundant.  It assumes that the court does not pay attention to the interests of justice.  The simplest way to 
describe the government’s opposition to it is that when the court is determining whether it should extend time on 
the basis of whether there is a prospect of a fair trial being conducted or whether a defendant could suffer 
prejudice, the court would have to consider a third separate rather than intrinsic notion of pursuing the interests 
of justice.  It would be given the same weight as a separate and distinguishable part of the consideration of those 
issues.  If the house determines to accept the amendment, it so determines it.  However, we will oppose it. 
Hon SIMON O’BRIEN:  Hon Giz Watson has served the house well to remind us yet again of the value of 
standing committees and their reports.  She has pointed out that the committee could have considered this matter 
for another month because the bill had not been brought on.  That is a pity for two reasons.  It goes back to what 
I reminded the house of yesterday regarding the view of standing committees.  Firstly, committees enable these 
complex matters to be considered at greater length and they are able to have recourse to numerous points of 
advice.  Secondly, it stops matters such as this from unnecessarily taking up the time of the house.  Those points 
are well made by Hon Giz Watson. 
I turn now to the proposed amendment.  The first matter that struck me was the term “not otherwise”.  The 
amendment reads “and is not otherwise in the interests of justice”.  That struck me as a curious term.  I was 
careful to read it in the context, firstly, of clause 43(b), when it was earlier proposed to tack on the words to that 
provision, and, secondly, when reading it separately as proposed clause 43(c).  It is a peculiar term.  I think all 
members are familiar with the term “in the interests of justice”.  We all have a broad understanding of what that 
means.  The concept is so well entrenched in the psyche and the practices of the courts in Australia that it is 
taken as a given.  It is fair to remind members that whenever a court considers an application, it considers 
whether the application is in the proposed interests of justice.  That also is a given.  Indeed, whenever a 
proponent is in favour of an application and someone else opposes it, a key argument to the court would be 
whether it is in the interests of justice.  However, that is not what these words say.  They say “and is not 
otherwise in the interests of justice”, which is quite a different matter.  At face value it struck me as curious 
because that is the nub of the amendment.  In considering where the submission has come from and its general 
tone, I understand that it is definitely about preserving the rights of a defendant and ensuring that those rights are 
safeguarded, which is understandable.  In our justice system there are two sides.  The defendant is one half of the 
equation and has equal rights to due process and fairness.  Clause 43(b) as it stands requires that if a court is 
considering an extension application, it must consider whether extending the time would significantly prejudice 
the defendant.  Clause 43(b) is about providing a protection of fairness for the defendant or the likely defendant.  
The protection is there already.  I do not know whether including the words “and is not otherwise in the interests 
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of justice” would add anything to the protection that is not already there.  When considering an application, the 
courts would already have regard to whether it furthers the interests of justice. 

I note also the comments of the government that if this reference to the interests of justice is inserted into this 
legislation, why is it not included elsewhere?  Does the inclusion of these words in this part of the legislation 
give an unnecessary weight to clause 43 alone that is perhaps not shared elsewhere?  The future interpretation of 
the legislation could be adversely affected by that.  I have noted what the government has said and I have some 
empathy with the argument put by the proposer of the amendment.  However, on balance, I do not believe that 
the words are necessary.  Furthermore, they could have unforeseen consequences.  That returns me to my 
opening remark in which I acknowledged Hon Giz Watson’s comment that it is a pity that the committee did not 
have more time to go through this in more detail that we cannot now realistically apply to it.  With all that in 
mind, the opposition will err on the side of caution and support the government’s position.  We will not support 
this amendment. 

Hon GIZ WATSON:  I recognise that this is a difficult area in which to consider an amendment at short notice.  
I am happy to admit that I took the advice of the Law Society that those words would serve the purpose it 
expressed in its submission.  Clearly this is not an amendment that we will be successful in getting up.  However, 
if we have learnt anything from this, it is that we should have provided the standing committee with enough time 
to explore the questions that we have raised in the debate today; namely, what will be the consequences, and will 
it affect the remainder of the bill, as Hon Simon O’Brien has suggested.  It seems to me that the government is 
choosing not to respond directly to that recommendation from the WA Law Reform Commission, without 
making that explicit.  I am not a lawyer, so I do not know how dire the consequences will be of not making it 
explicit.  I obviously yield to the numbers on this issue. However, perhaps it would not have been a problem if 
we did make that amendment. 

Hon SIMON O’BRIEN:  Just to round up on this matter, I acknowledge again what Hon Giz Watson has said.  
I, and obviously also Hon Giz Watson, take some comfort from the fact that clause 43 prescribes further matters 
for the court to consider.  The fact that clause 43 codifies those matters means that the court must consider those 
matters.  However, of course it is not an exhaustive list of all the things the court must consider.  Therefore, it 
does not shut the door in that sense.  The fact that Hon Giz Watson has raised this amendment for debate, even 
though it will not be successful on this occasion, will serve a definite purpose if a case arises in the future that 
highlights this as a deficiency in the bill.  On the advice available to the government and the opposition at this 
stage, we do not believe that will happen.  Nonetheless, this portion of the debate will serve as a useful reference 
point if it is necessary for the government to revisit this issue on another occasion.   

Amendment put and negatived.   

Clause put and passed.   

Clause 44 put and passed. 

Clause 45:  Meaning of confirmation -  

Hon SIMON O’BRIEN:  Again, the report from the Standing Committee on Legislation notes at paragraphs 
2.113 through to 2.115 that the Law Society of WA raised concerns about the meaning of confirmation in clause 
45.  It refers to the inquiries that the committee made with the State Solicitor’s Office.  It refers also to the fact 
that the committee had a hearing with the Law Society, at which it was submitted that clause 45 is inconsistent 
with the WA Law Reform Commission’s recommendations in its 1997 report, and so on.  The report then goes 
on to say that time constraints prevented the committee from considering that matter further.  Perhaps the 
parliamentary secretary would take this opportunity to respond.   

Hon SUE ELLERY:  I draw the member’s attention to paragraph 8 of appendix 6 of the report, at page 92, 
which sets out the argument of the Law Society.  As I understand it, the Law Society’s argument was that there 
may be a problem with the interpretation of this clause.  However, the advice from the State Solicitor’s Office is 
that if the clause is read according to its proper construction, it does not believe there will be a problem.  Its 
position is set out in the report. 

Hon SIMON O’BRIEN:  I thank the parliamentary secretary for that advice.  If that is the advice from the State 
Solicitor’s Office - or the Crown Solicitor’s Office, as I would prefer to think of it - that is the response of the 
government.  In the absence of any further advice to the contrary, that is what we have to go on.  Therefore, we 
will not oppose the clause. 

Clause put and passed.   

Clauses 46 to 53 put and passed.   

Clause 54:  Personal injury - general -   
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Hon GIZ WATSON:  I move -  
Page 30, line 10 - To delete “symptom,” 

The standing committee report also went into some detail on this clause.  It is probably worth raising with 
members some of the comments made in the report.  The report states at page 34 -  

2.116 Clause 54 of the Bill determines when a cause of action in personal injury (other than those 
relating to latent injury attributed to the inhalation of asbestos) . . . accrues; that is, in practical 
terms, the date from which the relevant limitation period should run. 

2.117 Currently, a General Personal Injury Action accrues when the damage (that is, the injury or 
disease) is suffered.  In the case of one of the submitters in this inquiry, Ms Wann, that date 
was in 1975, when she underwent a surgical procedure that resulted in a physical condition 
which has caused her great pain, discomfort and anguish, and was not properly diagnosed until 
1994.  Ms Wann’s submission indicates that she would have liked to make a claim against the 
doctor for negligence but she has never issued a writ due to the expiry of the limitation period 
under the Current Act. 

2.118 The accrual test proposed for General Personal Injury Actions requires the limitation period to 
run from the earlier of the following two events: 

•  When the plaintiff “becomes aware that he or she has sustained a not insignificant 
personal injury” . . .  

•  When the “first symptom, clinical sign or other manifestation of personal injury consistent 
with the person having sustained a not insignificant personal injury” . . .   

2.119 Under the proposed accrual test, it appears as though Ms Wann’s cause of action would still 
have accrued soon after her 1975 operation, as she was aware that she was suffering from an 
“impairment of…[her]…physical condition”.  However, her evidence indicates that she was not 
aware until 1994 that the nature and extent of her injuries were associated with the 1975 
surgery. 

2.120 The Committee observes that Ms Wann’s cause of action: 

•  is time-barred under the Current Act (the limitation period would have expired in 1981, 
six years after the surgery); and 

•  would also be time-barred under the Bill as clauses 6 and 54(1) of the Bill would operate 
to apply the limitation period of the Current Act (six years) from the date of accrual as 
determined by the Bill (soon after 1975 when Ms Wann became aware of her personal 
injury). 

2.121 However, where similar circumstances arise after the passage of the Bill, an extension of time 
to commence an action may be granted by a court under clause 38(3). 

2.122 Ms Wann’s personal circumstances provided the Committee with a stark illustration of both 
the unfairness that can result from the current limitation regime, as well as some of the 
concerns raised in relation to the effect of clause 54 of the Bill. 

Other comments have been made about this clause.  The Australian Lawyers Alliance had concerns about the 
subjectivity of the test for accrual under clause 54(1)(a) of the bill.  The report notes that this matter was raised 
with the State Solicitor’s Office, and that a response is contained in appendix 6 of the report.   
I refer particularly to the inclusion of the word “symptom” in the clause, which is the word I am seeking to 
delete.  The submission from the Law Society of WA suggested that the term “symptom” should be defined in 
the bill, which would perhaps be another way of achieving what I am seeking to achieve by deleting that word.  
Paragraph 2.125 of the report states in part - 

The rationale behind that suggestion is expressed in the Committee’s question number 11 to the SSO 
listed in Appendix 5 of this Report.  

In relation to clause 54(1)(b), the Law Society submitted that there was great potential for confusion and 
uncertainty as to what a symptom is, and that the term should be defined.  It argued that there were many 
diseases for which a person might have a symptom but that he might not recognise the symptom as being 
significant or even experience such a symptom.  The State Solicitor’s Office was asked to respond.  My concern 
is that, overall, clause 54 concerns the only or earliest occurrence of such events.  Clause 54(1)(b) states - 

the first symptom, clinical sign or other manifestation of personal injury consistent with the person 
having sustained a not insignificant personal injury.  
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I have no problem with the words “clinical sign or other manifestation of personal injury consistent with the 
person having sustained a not insignificant personal injury”.  However, I have a problem with the inclusion of 
the word “symptom”, in that it is a very vague term and involves a subjective assessment.  Sufficient intent is 
captured by the words “clinical sign or other manifestation of personal injury”.  The danger is that an applicant 
might have a symptom that will later be judged to have been significant enough for the applicant to have known 
that it related to the injury he had sustained or the illness he had acquired, and that time started running from that 
point.  A person may not believe a symptom to be significant enough to begin to take action.  It is perfectly 
reasonable that once an applicant has a clinical sign of a problem - that is, a professional medical opinion on a 
clinical sign - that be the point at which time starts to run.  I note that my concerns are shared by the Law Society 
and the Australian Lawyers Alliance.  There is a very good reason to remove “symptom” and simply leave “the 
first clinical sign or other manifestation of personal injury”.  That would be sufficient to cover circumstances in 
which an applicant becomes aware of a clinical sign or when there has been a sufficient manifestation of a 
personal injury that was sustained.   
Hon SUE ELLERY:  The government will oppose the amendment.  If we were to adopt the position put by Hon 
Giz Watson to remove the word “symptom” because it is somewhat subjective - that is, a person may not be 
aware that a blood nose is somehow connected to another event - of itself that would not have the effect that Hon 
Giz Watson is seeking.  I say that because the clause would retain the words “or other manifestation of personal 
injury”, about which the same argument could be mounted.  If “symptom” were removed, it would lead to a 
situation in which a cause of action would accrue only when there was objective evidence of an injury - I will 
talk about that in a minute - and not when the evidence was arguably subjective.  In any event, the protection that 
the honourable member is seeking is set out in clause 38(3), which provides - 

. . . a court may extend the time in which the action can be commenced if the court is satisfied that, . . . 
a person . . .  

(a) was not aware of the physical cause of the death or injury;  
The distinction to be made between “symptom” and “clinical sign” is most easily described by the words 
subjective and objective.  The inclusion of both terms in the clause was quite deliberate to ensure that we did not 
cut off opportunities for people to pursue a claim in the event that they had noticed a symptom but this had not 
been clinically diagnosed.  The definition of “symptom” on the MedicineNet.com web site, which is a common 
usage definition, states - 

Any subjective evidence of disease.  Anxiety, lower back pain, and fatigue are all symptoms.  They are 
sensations only the patient can perceive.  In contrast, a sign is objective evidence of disease.  A bloody 
nose is a sign.  

In other words, a sign is something that a medical practitioner or health worker can see, as opposed to lower 
back pain, which cannot be seen.  A clinical sign might also appear for lower back pain under X-ray or another 
investigative procedure, but of itself, if there are no clinical signs, it can be a symptom because a person can feel 
it.  A clinical sign is one that is evident to a patient, doctor, nurse and other observers.  Similarly, in the 
Blakiston’s New Gould Medical Dictionary, “symptom” is defined as a phenomenon of disease that leads to 
complaints on the part of the patient.  It is a subjective sign in contrast to one which is objective.  The word 
“sign” is relevantly defined as a mark or objective evidence in a restricted sense; a physical manifestation of 
disease.  In fact, we intended in clause 54(1)(b) to pick up both of those.  If we remove the word “symptom”, the 
consequence may well be that the time limit for a person with, say, skin rashes would run from the appearance of 
the first rash, consistent with a not insignificant injury.  However, in the case of a person with, say, complaints of 
severe stomach pain, time would not run from when those complaints were first made.  The rash, which is 
objective - that is, a medical health professional can see it - would be a sign.  However, in the case of the person 
with severe stomach pain, if no investigative procedure could determine anything in the stomach that was 
causing the pain, the stomach pain, of itself, would be regarded as a symptom.  To remove the word “symptom” 
would not achieve the aim that the member is seeking.  If the words “other manifestation” are retained in the 
paragraph, it would limit the opportunity for a person to pursue a potential claim, which I do not think is what 
the member is seeking to do.  If the only argument that the member has to support that point is the notion that the 
person may not have been aware of it, we say that that is picked up in clause 38(3), which specifically provides 
for an extension in a case in which the person is not aware.   

Hon SIMON O’BRIEN:  Briefly, the opposition will not support this amendment.  The terms of the relevant 
subclause relate to when a cause of action accrues.  The accrual of a cause of action has two significant 
consequences.  First, the person must have a cause of action to proceed with action.  Secondly, the cause of 
action time is when the clock - or, perhaps more appropriately, the calendar - starts ticking for the purposes of 
limitations.  The relevant part of the clause states -  
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(1) A cause of action for damages relating to a personal injury to a person accrues when the only 
or earlier of such of the following events as are applicable occurs -  
(a) the person becomes aware that he or she has sustained a not insignificant personal 
injury;   

That is not the contentious point at the moment.  That is self-explanatory and has not been raised in debate.  I 
will not pause on that point, except to say that when a person becomes aware that he or she has a personal injury 
that is not insignificant, the calendar starts running.  The second paragraph of the subclause - this would happen 
if it were the only or the earlier event - states -  

the first symptom, clinical sign or other manifestation of personal injury consistent with the person 
having sustained a not insignificant personal injury.   

I can see several threads to that.  It means that the cause of action could occur when the first symptom consistent 
with the person having sustained the injury occurs.  It also means that the cause of action could occur when the 
first clinical sign consistent with the person having sustained an injury occurs.  The third option is that it means 
that the cause of action could occur when there is another manifestation of personal injury consistent with the 
person having sustained the injury.  The term “symptom” in this case is in addition to the other two terms, not to 
the exclusion of them.  The impacts that that could have on a person suffering the injury are, on the one hand, 
that the earlier the limitation calendar is applied could be to the detriment of a litigant, because that defines and 
limits the time within which a person can seek restitution.  On the other hand, as the parliamentary secretary has 
just explained, it may be that the symptom can give rise to a cause of action.  However, in either case, I do not 
think that is to the detriment of the interests of the person.   

Much of the reason for the Limitation Bill is to limit times for claims against doctors.  Much of the public debate 
has been drawn particularly to obstetrics, and we discussed clause 47 in some detail yesterday.  Of course, this 
clause is similar in the sense that from the point of view of the health professional, the same circumstances will 
apply.  It is no longer sustainable for there to be the potential for health professionals to have actions launched 
against them 20 or more years after the event, when the doctor, obstetrician, nurse or whoever might have been 
retired for 15 or 20 years.  There are flow-on effects in getting insurance and so on, which has, in part, given rise 
to the Limitation Bill.   
This clause is about personal injury.  There can be all sorts of causes of personal injury - something can fall on a 
person’s head and all the rest of it.  A lot of the attention during the debate today has focused on injury resulting 
from a medical procedure.  The example in the committee’s report is of a lady who underwent a surgical 
procedure which resulted in a physical condition of pain, discomfort and so on and which was not properly 
diagnosed until 19 years after the treatment.  Her name is Ms Wann.  I have a great deal of sympathy for anyone 
in that situation.  I do not want to trivialise the issue, but just last week something that has given me trouble for 
30 years, ever since I was a teenager, was finally diagnosed.  It was a minor stomach problem.   
Hon Barbara Scott interjected. 
Hon SIMON O’BRIEN:  I still have a bit; the member should not worry.   
It could be argued that it was not diagnosed when I brought it to the attention of a family doctor many, many 
years ago.  The good news is that when the specialist diagnosed the problem, it was fixed just like that.  I 
thought, heck, I had put up with a bit of pain and discomfort for 30 years, when it could have been solved that 
easily.  In my case that is a good outcome.  That can be seen in an optimistic way.  We do not have to read 
between the lines of Ms Wann’s case to see that, unfortunately, she has not had a happy outcome.  It is a far 
more serious problem than was my minor problem.  After reading her story in the committee report, I fear that 
she continues to suffer.  I am sure that all members would be genuinely sorry to hear that.  However, when we 
consider the initial date in 1975, that is when we come to the problem of a reasonable limitation time.  If 
anything, it is an illustration of the uncertainties that can hang over doctors and their insurers for decades unless 
there is a more modest level of limitation.  Where does that leave someone such as Ms Wann?  Unfortunately, 
under the existing legislation, according to the committee report, and under the proposed legislation, the 
limitation period would have expired.  That is unfortunate.  I do not believe that we have the capacity to explore 
- it is not for us to explore - whether clause 38 enables an extension of this magnitude to be given.  I do not 
believe that the remedy to the unfortunate circumstances that the lady has been suffering for the past 30 years is 
to be found in deleting the word “symptom”, which is the question before the committee.  I am cognisant that the 
inclusion of the term “symptom” is not prejudicial to either party.  However, my friend might argue that.  If there 
is a good argument, I would like to hear it.  I do not feel inclined to delete the word having read it in the context 
that I described earlier.  Another example is contained within this very clause, which tells us that no matter how 
much we would like to see things in black and white and for words to have plain meanings, that is not always the 
case.  Words do not always have their prima facie meaning when we view them and we have to look for 
definitions and the true meanings of words.   
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There was some discussion in the report about the term “not insignificant”; namely, “a not insignificant personal 
injury.”  One is tempted to ask why it does not read “a significant injury” or “a serious injury”?  Why have the 
double negative of “not insignificant”?  Apparently there is a reason.  The term “significant” is used elsewhere in 
the same legislation but has a different meaning and context attached to it.  That is why the legislation has to use 
a different phrase.  I refer to appendix 6 of the committee’s report at page 94, which contains a letter from the 
Deputy State Solicitor.  He states, in part - 

The term “not insignificant” is not a term of art. 
He goes on to explain in some detail by using references why we need the term “not insignificant”.  I beg to 
differ with the Deputy State Solicitor.  Having read the balance of his advice, it is something of a work of art that 
has been contrived.  That shows the simplicity of it.  That is what cautions me against - for the second time this 
morning - deleting words when there may be all sorts of unintended and unfortunate consequences.  I empathise 
with the sentiments and motivations of the member moving the amendment, but I do not find the case made.  It 
might be better if the committee does not delete the word. 

Hon GIZ WATSON:  I do not wish to prolong this debate but I would like an assurance from the parliamentary 
secretary, if possible, that if there is a case in which a person manifests a symptom that is potentially quite subtle 
and very subjective, that will be the point at which the person’s time for action will commence.  I think the 
committee understands what I am trying to achieve.  I want to ensure that someone’s opportunity to bring a case 
is not removed because it can be said that a person had a symptom - even though it may be headaches or 
depression or something that could be associated with a range of things - that is judged to be a symptom of some 
event or injury. 

Hon Simon O’Brien:  That was the point I was trying to make.  It must be consistent and not just a twinge; it 
must be consistent with the real damage. 

Hon GIZ WATSON:  The trick is who makes that judgment.  I am aware of cases involving multiple chemical 
sensitivity.  The symptoms are varied and complex and attributable to a range of conditions.  Sometimes, people 
suffering from conditions have a suspicion that a symptom is related to a particular exposure to chemicals.  
Emissions from the Alcoa Wagerup refinery come to mind.  Other people might take a long time to make such a 
connection; that it was related to a specific event.  Potential litigants should be given the leeway that the earlier 
event, which is a symptom that might be quite vague, can be the point at which their time for legal action starts 
running.  I do not have a problem with a clinical diagnosis being made that a person has a condition and, 
therefore, his time starts running from then.  Perhaps I should have used an alternative, which would be to have 
“symptom” defined in the bill.  I will leave it at that.  If the parliamentary secretary can assure me that she does 
not believe it will have that effect, that is the best I can hope for.  I know what I am trying to do.  If the 
parliamentary secretary thinks I am wrong in my assumptions, she should let me know. 

Hon SUE ELLERY:  I cannot give the member an absolute guarantee of how a court will deal with an 
application for an extension of time based on the fact that a person was not aware of a particular symptom being 
connected to a range of other things.  However, the assurance I can give the member is that clause 54 deals with 
the base, which is the point at which, everything else being equal, the accrual period starts.  Clause 38(3) gives 
courts the power to extend time in particular circumstances.  One of those circumstances is when the limitation 
period expires and the person to whom the cause of action accrues was not aware of a range of particulars.  To 
the extent that I can offer the member some comfort, that is what I can do.  Obviously, I am not able to give the 
member or anyone else an ironclad guarantee about how a court will apply the provision.  It will depend entirely 
on the evidence presented to the court and the circumstances of the person.  The intention is that the base will be 
set under clause 54 and an extension provided under clause 38. 

Hon GIZ WATSON:  I want to explore another option of achieving greater certainty.  What is the parliamentary 
secretary’s view about not removing the word “symptom” but inserting before it the word “reported”? 

Hon SUE ELLERY:  I understand what the member is trying to achieve.  It would add more uncertainty and 
vagueness because it would create the questions of reported to whom and where.  It creates a number of 
questions that do not add any more certainty, which is what the member is hoping to achieve. 

Hon GIZ WATSON:  It could apply in the same way that a clinical sign is recorded and documented because it 
involves a visit to a doctor or a nurse who can confirm that, in his or her view, a patient has a clinical sign, which 
is X.  Similarly, a symptom is something that would be relayed to a patient’s physiotherapist or doctor.  It would 
be something that was traceable to a particular time.   

Hon SUE ELLERY:  I think we are focusing on the first part of subclause (b), which refers to “symptom” and 
“clinical sign”.  The other words are not insignificant, and they are “or other manifestation of personal injury”.  
That is broad enough to pick up the kinds of issues that the honourable member is alluding to. 
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Amendment put and negatived. 

Clause put and passed. 

Clauses 55 to 87 put and passed. 

New clause 8 - 

Hon SUE ELLERY:  I move - 

Page 8, after clause 7 - To insert the following new clause - 

8. Special provisions for certain defamation actions 
 (1) Section 14 applies to the publication of defamatory matter on or after 

commencement day unless subsection (2) provides otherwise. 

 (2) Section 14 does not apply to a cause of action relating to the publication of 
defamatory matter that accrues on or after commencement day (the 
“post-commencement action”) if - 

 (a) the post-commencement action is one of 2 or more causes of action 
in proceedings commenced by the plaintiff; 

 (b) each cause of action in the proceedings accrues because of the 
publication of the same, or substantially the same, matter on 
separate occasions (whether by the same defendant or another 
defendant); 

 (c) one or more of the other causes of action in the proceedings accrued 
before commencement day (a “pre-commencement action”); and 

 (d) the post-commencement action accrued no later than 12 months 
after the day on which the earliest pre-commencement action in the 
proceedings accrued. 

This forms part of the provisions relating to defamation that I outlined to the committee yesterday. 

New clause put and passed. 

Title put and passed. 
 


